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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C, 2034l 367
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B«177165
August 23, 1973

The Honorable
+The Secratary of cha Havy

Dear Hr, Secratary

In response to tho letters of the Director of Contracts, Haval
Eigctronic Systems Coumand (PAVILEX), dated June 4 and 21, 1973, wa
have roconsidared our decision 52 Conp, Gen, y D-177165, lay 23,
1975, concerning the validity of contract N00039-72-C-0%¢74, ewarded
to R.FW, Corununications, Inc, (RFC),

The facto of the case as stated in the above cited decision are
a5 folloyss .

"RrC's bid was the only one resceived prior to the
scheduled bid opening on August 29, 1972, in the gecond
stop of the two-step formally advertiscd procurenent,

Tha RfC bid was, by its terus, valid for 60 days, R¥C
protested to this Office, by telegram of Octobar 2, 1972,
the Navy's cancellation of tho solicitatifon prior to cone
tract award and the proposed resolicitation of bids which
the Havy considered necessary secause of certain allegped
anbipuitices in the eolicitaciin, Prior to our decisiun

to you of January 31, 1973, R-177165, custaining the nro-
test, RI'C subaitted a nuuber of unsolicited extensions of
fte bid, The validity of its bid was successively extended
to the following dates!

Hovember 17, 1972; Decewber 1, 19723 December 31, 19724
January 15, 1973; January 25, 1?73; and January 3), 1973,
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"On the day of our dacision of January 31, NAVELEX placed
a call to RFC's Washington Office to requast a 30-day exten-
sion and eince the firm's representative vas unavailable, a
magoajge requescing such extension was left for hiwm, The
racord before us does not show that RFC expressly granted
such extcnsion, Instead, its representatives vicited NAVELEX
on February 5, 1973, and inquired as to what action “hc Havy
intended to take in view of our decision sustaining tha pro-
toat, RFC was advised that Navy intended to award a centraot,
The record alse indicates thot at the February 5 neeting it
vas RFC's position thac its bid hed expired on January 31,
1973, that it would not be extendradl beyond that data and that
the bid could no longer bLa accepted,
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"The HAVILIX letter states that, pursuant to tho
decision of January 31, it preparcd to award a cone
tract to RFC and requested funds from the connizant
conptrollar organizacion in tho amount of thu original
bid by RFCG, As a recult of fnterim reprograxsing
actions, funds in that amount yore not femedioctoly
available but were made available on February 208, tho
dato tha contract was crecuted,"

lawever, RI'C refused to acknowledpo the validity of the contract
and lLiag not undertaken perfornmance thereof, contending that ita bid
had axpired on Junuary 31, 1973, prior to the purported award,

In cur decicion of May 23, 1973, fn vesponne to « requeer from
HAVILEX for our opinion as to tha validity of the awvard of thuo sube
ject contract, ve concluded that the atteupted avard on the Lasis
of N'C'se original bid price vas f{neffective, Althnugh we achnowledped
that as a penoral propomftion n protest Lo this Office had the effcet
of eutending the protestor's offor nending dicponition of the protest
and, if proper, for a veatoneble time therceafter, wvithout an expreans
cxtension of thae Lid, we also statad that the period of constructive
cutencion must ba detornined on the bants of all vhe ralovant circun-
ctanccvs  In concluding that RU'C'e bid was not efivctively cstendad
beyond January 31, 1973, we noted the following circunstancest

"In the present case, RFC cexpretaly grantedl extenofons
of ite bid for more than three monthe beyond cho oripinal
60-dey acceptance period, Tha last tuwo extensions, for
ten and six days, respectively, indicated that tioe was
becouinp eritical, T[ron the rccord, w2 arc unuble to find
any effirmutive evidence of an {ntent by RFC to extend its
offor Leyond January 31, 1In its lettor to HAVILEX of
liareh 14, RFC ciplained in detail the changes in produce
tion and menufacturing economics surrounding its bid
vhitch would result in a loss contrect to RWrC L{f an award
was acceptcd at the bid price, These contentions have
not boen disputed by the Navy,!

It fo urged in the letters requesting reconsidoration of our
May 23rd dacision that based upon the deciscions cited therain "RFC's
bid wust have baen available for accaeptenco for a reasonable period
aftecr the dote of your decision.' It fe also stated that in reaching
our decision of January 3lot we were not aware that RFCls bid, as
extended, oxpired on the sana date, and that had this circumstancu
been knowm our action in sustaining the protest wwould hava been cone
ditfoncd upon Ri'C pranting a LIid oxtension for a reaconablie period cof
tinc. YNoreover, it is argund that the several short bLid extcensions
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by R¥FC vera intended to walntain the validity of the bid until rcuch
hine as vwe reoacned o dexision but thero wan nwoe fntention to extend
its validity Leyond that date and provide the Ravy the epportunicy
to fulfill any divective to award RFC s contrect, TFurthoroore, it
is pointed cut that at the tino of tha {nftiel decisfun ve could
not have foreceen Siat RFC would refuse tha auvard on Fehruary 5,
1973, 1n addition, it 18 notod that hezauca of the protoest wad cons
ceguant dolay in effectinpg this procureacnt and Wit e rcluszl to
perforin umler the contvact, the Governaent hoo bewn diooedy 1t 6
therefore arpued that consiceration of thos? cfrcunni ioess veoniy es
tha conclusion that W'Cle bld wae effectively extenicd uhitil at least
Februsry 26th and the avard {8 valid,

\le recopnize that there o nerit $n the Uavy's porttion that in
deternining any pzrind of conaotructive esttennion ¢l o Vid ar v revalt
of o declaton fuvorable to a protertor, connicevacien faueld novoully
ha piven to thu effect on the Covernuent of thz delay in vae procare.
want procecs and, therciore, the espgency copserned shonld Lo jerafrield
a reaconnvle time to {uuicstent thoe decision, On the other haud, cene
nidevntion of other factors may, as In the {nstant cuta, require the
copclusion that any constructivae extension of the bid bLayond the deto
of tha declofun would be unfair to the protectiag Lidder,

Uith reravd to the circuartances raferred to in cuovr llay 23rd
dacicion us indicating thas K¥C'g bid exteasinn shiowil not be con-
tldered Linding atfter January 31, you have challenged 1.0GV's wotive
and intention in granting tho varfous unenlicited extensionn of its
bid, Youwaver, we {ind no evidenco in tho record vo susport your
suspicions and rmat thereforu conclude thet the extenslone weve ¢=de
in good faltih, Purthormore, we balieva that the recovd reasonebly
supports Lhy inference ehat RFC was beconing fncreatiunly wory about
the econoides of acecpting any avard at fts oripinel bid price o?
sonia rontht bofore, In this conncction, wa notu that RFC had noc
actod priov to the expiracion of its Junvary 31 extension to furcher
extand ite Lid a3 it had done on several grevious cceesfuns, In
addition, although a HAVILIX repracentativa canvayed a request to
RfG for on cxtensfon of fts bid on Janvary 31, no reply wvas forth-
coning fro. FFC even though {t apparaently vas not aware of our decision
until receiving it in the mail on Pebruary 5, 1975, at which tiae IFC
exproessed the bulief that {ts bid had expired on the 3let. Thereiore,
it appcars that RI'C had ahandoned any intention to furthor extend {tc
bid at tho tino our decirion was fceued,

Finelly, wo do not believe it 15 rolavant to the prasent natter to
speatilate us to vhat our action would hava been with respect to tha
Januory dlev decision had we knowm of tha expiracion of RTC's bid on
that sawo dato,

Accordingly, wo adhert to the view praviocusly expresied that {n the
parifcular circunstances vho purported awviwd was incffcotive teo biml KFC,
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However, we can understand the problen presanted to a contvacting
anceney by this type of sitvatlon., Accordingly, vo intend to chawpe
-our procedures to renquira from cach proteasting bidder in a preswvavd
situation an vidertaliing to keep hio tid open for a period after &
decclaion on tha nerits suificient to process an award.

SBincerely yours,

Paul &, Dexblinw

Acting Cuwptroller Cencral
,of tho United Statca
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